
ELECTRONIC I~ILING,RECEIVED, CLERKS OFFICE, DECEMBER 1,2005

BEFORETHE ILLINOIS POLLUTiON CONTROLBOARD
OF THE STATE OF 1LUNOIS

DYNECY MIDWEST GENERATION,iNC.
(HAVANA POWERSTATION), )

)
Petitioner, )

)
v. ) PCB2006-71

) (CAAPP PermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent )

NOTICE

To: DorothyGunn, Clerk SheldonA. Zabel
Illinois PollutionControlBoard KathleenC. Bassi
100 WestRandolphStreet Stephen1. Bonebrake
Suite 11-500 JoshuaR. More
Chicago,Illinois 60601 KavitaM. Paid

SchiffHardin,LLP
BradleyP. Halloran . 6600 SearsTower
HearingOfficer 233 SouthWackerDrive
Illinois PollutionControlBoard Chicago,Illinois 60606
JamesR. ThompsonCenter
Suite 111-500
100 WestRandolphStreet
Chicago,Illinois 60601

PLEASETAKE NOTICE that I havetodayfiled with the Office of the Clerk of
theIllinois Pollution ControlBoardthe MOTION FOREXTENSIONOFTIME TO
FILE RECORDof theRespondent,Illinois EnvironmentalProtectionAgency,acopy of
which is herewithservedupon theassignedHearingOffice and theattorneyfor the
Petitioner.

Respectfullysubmittedby,

Sally G&ter
AssistantCounsel

Dated:December1, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
OF THE STATE OF ILLINOIS

DYNEGY MIDWEST GENERATION,JNC.
(HAVANA POWERSTATION),

)
Petitioner, )

)
v. ) PCB2006-71

(CAAPPPermitAppeal)
JLLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

MOTION FOR EXTENSIONOFTIME TO FILE RECORD

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,pursuantto 35 Ill. Adm. Code

105.116andmovestheILLINOIS POLLUTION CONTROLBOARD (“Board”) for an

extensionof the timeto file the recordof its determinationin the above-captionedmatter.

1. Petitionersfiled their Petitionwith theBoardon November3, 2005,

seekinga reviewof certainpermit conditionscontainedwithin the CleanAir Act Permit

Program(“CAAPP”) permit issuedto DynegyMidwestGeneration,Inc. (“Dynegy” or

“Havana”) by the Illinois EPA on September29, 2005. Thepermit authorizedthe

operationof an electricalpowergenerationfacility knownas theHavanaPowerStation.

The facility is locatedat 15260North StateRoute78 in Havana,Illinois: Formalnotice

of the appealwasserveduponthe Illinois EPA on November7, 2005.

2. OnNovember17, 2005,the BoardacceptedDynegy’sPetitionfor

hearing. In addition,theBoardorderedthe Respondentto file theentire record of its

determinationwithin 30 daysof receiptof thePetition. If anextensionof timeto file the
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record would be soughtby the Respondcnt,the Board’sorder instructedthatsuchrequest

wasalsoduewithin 30 daysafterthe Illinois EPA receivedthe Petition.

3. The undersignedattorneyandastaffparalegalbecameinvolved with the

compilationof the administrativerecordrelatingto Dynegyas earlyasmid-August2005

and sincethat time, mostof this attorney’sandthe staffparalegal’sresourceshavebeen

devotedto thecompilationof this voluminousrecordandrelatedrecordspertainingto the

twentyCAAPPpermit appealsinvolving otherelectricalpowergenerationfacilities in

the State. At thisjuncture,Havana’srecord consistsgenerallyof five to six trial boxesof

material. Approximatelytwo to threeboxesareparticularto Havanaalone,while three

otherboxesare moreaptly characterizedas generalreferencematerialanddocuments

relevantto the decisionunderlyingthe issuanceof all twenty-oneCAAPP permitsto the

State’selectricalpowergenerationfacilities. The only remainingdocumentsto be

assembledandreviewedfor this recordpreparationgenerallyconsistsof severalhundred

miscellaneouselectronicmail messagesof Illinois EPApersonnel. Some,but not all, of

theseemailsmaycontaininformationthatwere relied uponby the Illinois EPA in its

permitdecision.

4. The otherassignedattorney,RobbLayman,becameinvolved with the

compilationof the administrativerecordrelatingto this proceedinginNovember2005.

Dueto the pressof otherpermitappealsbeforethe UnitedStatesEnvironmental

ProtectionAgency’sEnvironmentalAppealsBoard(“EAR”) andenforcementcase

mattersunrelatedto thepresentappeal,Mr. Laymanwas generallyunableto assistin the

compilationof the recorduntil this pastmonth.
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5. Due to the sheermagnitudeof thedocumentationunderlyingthe Illinois

EPA’s permittingdecisionin this matterandthe additionaltwenty CAAPPpermit

appeals,theTllinois EPA was not ableto compilethe entireadministrativerecordon or

beforeDeccmber7,2005. Counselexpectsthat the compilationof the recordwill require

at leastan additionalsevendays. Beyondthispoint, thetiming of the filing of the

administrativerecord will likely bedeterminedby matterslargely outsideof counsel’s

control.

6. First, while counselfor theTllinois EPA hasobservedthatmanypermit

appealsareof a typethat could mostaptly bedescribedas “protectiveappeals”that do

not necessarilyrequirethe filing of an administrativerecord,it is counsel’sestimation

thatsomeof the collectivetwenty-oneappealspossessa muchgreaterlikelihoodof

proceedingto hearing,thusnecessitatingthefiling of an administrativerecord. While

thiscaseis admittedlyat theearlieststageof litigation, thepermittingof this facility was

basedupon yearsof work by the Bureauof Air’s permittingengineersandcountless

communicationswith this facility andindustryrepresentativesatlarge. In addition,it is

alsothe Illinois EPA’sperceptionthat the Boardmaynot wish to acceptvoluminous

administrativerecordsin this andall of the othercollectiveCAAPP appealsunlessit

appearsthat a settlementresolutioncannotbe reached.

7. Second,the Illinois EPA doesnot possessthe support-staffto makethe

necessarycopiesfor filing beforethe Board,the assignedHearingOfficer andopposing

counsel. For instance,if the Respondentwereto seekleavefrom theBoardfor awaiver

of the applicablecopyingrequirements,theRespondentwould still be mailing

approximatelytwenty-fiveto thirty trial boxesto theBoardfor Havanaatone. Thisdoes
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not includethe five to six boxesthatwould be requiredfor boththe T-IcaringOfficer and

opposingcounsel. Due to theseconstraints,counselhasbeenresearchingthe possibility

of hiring an outsidecontractorto performthe requiredcopyingand/orscreening.

However,the Stateis limited by furtherconstraints;for instance,the Illinois EPA must

first seekto employa contractorthatholdsa Statecontractbeforeturning to anon-State

contractorfor copyingserVices.While counselhaslocatedStatecontractorsthatwould

bewilling to make 10,000copiesoftendocuments,counselhasnot found a State

contractorwilling to makesevencopiesof thousandsof miscellaneoussizeddocuments.

8. Basedon theforegoing,the Illinois EPA formally requestsanextensionof

time to file its administrativerecordwith the Boardto adatedeterminedby the Boardto

be appropriateand/orconsistentwith anydecisionaldeadlinein thismatter.

9. The grantof this extensionof the filing datewill ensurethat this

voluminousrecordis not needlesslyfiled but filed in the eventthat the matterdoesnot

settla This will serveto limit theexpenditureof constrainedStateresourceson a

potentiallyunnecessarycopyingjob. Moreover, this will furtherminimizeanypotential

administrativeburdensassociatedwith the maintenanceandstorageof hundredsof trial

boxesfor this appeal,togetherwith the othertwentyCAAPPappealsfor theBoardand

theassignedI-fearing Officer. In addition,an extensionof this time period will not result

in anyhardshipor prejudiceto Petitioner.
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WHEREFORE,the Illinois EPArespectfullyrequeststhat the Boardgrantthis

Motion for Extensionof Time to File Recordto a datedeterminedby the Boardto be

appropriateand/orconsistentwith anydecisionaldeadlinein thismatter.

Respectfiullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Sally Abtarter
AssistantCounsel

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544

S
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CERTIFICATE OF SERVICE

I herebycertifythat on the 1st dayof December2005,1did send,by electronic

mail with prior approval,thefollowing instrumententitled MOTION FOR

EXTENSION OF TIME TO FILE RECORDto:

DorothyGunn,Clerk
Illinois PollutionControl Board
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

anda true andcorrectcopyof the sameforegoinginstrument,by First ClassMail with
postagethereonfully paidanddepositedinto the possessionof the United StatesPostal
Service,to:

BradleyP. Halloran SheldonA. Zabel
HearingOfficer KathleenC. Bassi
Illinois Pollution Control Board StephenJ. Bonebrake
JamesR. ThompsonCenter JoshuaR. More
Suite 11-500 KavitaM. Patel
100 WestRandolphStreet SchiffHardin,LLP
Chicago,Illinois 6060! 6600 SearsTower

233 SouthWackerDrive
Chicago,Illinois 60606

Sally Cter
AssistantCounsel




